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Pinochet Lords overturne

stood before the decision last month. Then |

by JOHN STURGIS

AUGUSTO PINOCHET was given new
hope of avoiding extradition today when,
in the first case of its kind, the Law Lords
ruled that one of their colleagues may have
been unfairly biased.

The former Chilean dictator’s legal team
had argued that links between Lord Hoff
mann, who had the casting vote in a 3-2 deci-
sion against Pinochet last month, and
human rights group Amnesty International,
who have campaigned in favour of extradi-
tion, meant the case should be set aside.

Today a new panel of five different Law

Case set aside

over Hoffmann’s
link with Amnesty

Lords voted unanimously in favour of
Pinochet. While not an ungualified tri-
umph, today’s decision represents a neces-
sary first step towards Pinochet being
allowed to return home to Chile

It means the case has reverted to where it

Pinochet appeared to hold the winning
hand — the High Court had ruled in his
favour, deciding that as a former head of
state he was immune from prosecution.
That finding was challenged by the Span-
ish@uthorities, who want Pinochet sent to
Madrid to face alleged human rights

crimes. Lord Hoffmann and his colleagues |

then reversed the High Court's decision,
backing Spain, a ruling that was endorsed
last week by Home Secretary Jack Straw.
However, two hours after Mr Straw’s deci-
sion that Pinochet should face extradition
proceedings, his lawvers had lodged an
unprecedented appeal, based
on the links between Lord

HY DID Lord

Hoffmann never

mention his

Amnesty
connections? According to
his friends, he would never
have thought to do it,
because he is just incapable
of bias; anyway, the
connection is so slim;
anyway, if he had raised the
matter, everyone would
have said it was fine, and
please go ahead and hear the
case, etc etc.

Even if this is all true, Lord

Hoffmann cannot avoid the
charge of complacency, at
the very least, with
inevitable consequences for
his future,

Can this “mistake” be
ignored? There is no
doctrine he or anyone else
can turn to. But when
someone — by what is at best
a clear error of judgment —
causes so much havoc, there
has to be a question of
whether he can stay in
office.

The Law Lords as an
institution have taken a
serious body blow to their
dignity, and more
important, to their very
professional reputation.
Resignation has to be a very
seriously considered option,
in the interests of the whole
judiciary.

One major problem is who
is going to hear the second
round of Pinochet v UK? So
far, eight of the 12 current
Law Lords and two recently

Judge has
failed the
bias test

retired Lords are counted
out. That only leaves four
very new and junior Lords
for a panel which must have
at least five members.

Of course, one can use
more of the retreads, as their
Lordships themselves refer
to retired Law Lords. But a
panel consisting of the very
junior and the “put out to
grass” inevitably lacks the
full authority needed to
make a decision in such an
extremely awkward context.

Ideally, we would have a
reinforced panel of seven
Law Lords in this situation —
and perhaps we should have
had such a panel in the first
place.

Just where are we going to
be if the second panel splits
3-2 as the first one did? The
inevitable head-counting is

going to demonstrate only
one thing — there just is no
settled law about head of
state immunity, and the
decisions are nakedly
political.

The whole issue underlines
a crucial fact about the Law
Lords, and possibly about
our legal system altogether.

We are moving rapidly toa
new stage in the history of
British justice — our top
court is becoming a
Constitutional Court,
dealing with highly
politically charged matters.

This is going to become
even more true with
devolution, which is bound
to bring legal challenges
from Scotland against the UK
government.

Above all, when the Human
Rights Act comes on line in
2000, the courts are going to
be routinely hearing
constitutional challenges to
legislation.

The Pinochet case, from

the beginning has been
deeply political, both in
terms of the engagement of
core values, and in terms of
international institutional
connections.

There are already two
appeals, one from each side,
before the European Court of
Human Rights in Strasbourg,
and it is the standards of
Strasbourg jurisprudence
which are relevant here.

Under those standards, it is
necessary not just that a
judge be, in fact, without
bias, but that no rational
onlooker might suspect him
of bias. Lord Hoffmann failed
that test.
®Professor David Robertson is
Fellow in Politics at St Hugh's
College, Oxford, and author of
the recently published
Judicial Discretion
In The House Of Lords.
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Hoffmann and Amnesty. Five
past and present Law Lords
spent two days listening to
arguments that the links gave
rise to “a real danger of bias".

In a five-minute hearing
today, the panel’'s chairman,
Lord Browne-Wilkinson, said:
“I am satisfied that the earlier
decision of this House cannot
stand and must be set aside.”
The other four Lords then
expressed agreement.
Detailed reasons for the ruling
will be published later.

Today's decision will come
as a severe embarrassment to
Lord Hoffmann, a South
African-born liberal, particu-
larly if in the full ruling there
is significant criticism of his
apparent failure to appreciate
the need to disclose his
Amnesty links ahead of the
original, costly six-day
hearing,

At yesterday’s hearing Clare
Montgomery €C, for Pinochet,
said Lord Hoffmann was
under an obligation to declare
his links to Amnesty, so that
the legal team could decide
whether they wanted to object
to him hearing the case.

By finding in the 83-year-old
general's favour, the Lords
opened the way for a complete
rehearing of the whole immu-
nity issue next month, possi-
bly beginning on 18 January.

That could take even longer
than the original six-day hear-
ing as, in addition to Amnesty,
the Chilean government could
also seek to make representa-
tions, as might several
European countries that have
expressed an interest in extra-
diting Pinochet.
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